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8. Entitlement to increased ratings for a right knee strain and for instability
and subluxation of the right knee, and entitlement to a separate compensable
rating for limitation of extension of the right knee.

The Veteran contends that he 1s entitled to increased ratings for a right knee strain
and for instability and subluxation of his right knee, as his symptoms more nearly
approximate the criteria for a higher rating. He 1s currently rated as 10 percent
disabled for a right knee strain under Diagnostic Code 5260 and as 20 percent
disabled for instability and subluxation of his right knee under Diagnostic Code
5257.

The Board notes that in addition to his current ratings related to his right knee,
separate compensable ratings may also be awarded for additional disability of the
knee not compensated under Diagnostic Codes 5257 and 5260. The Board further
notes that the record does not reflect the presence of ankylosis of the right knee, a
semilunar cartilage condition, impairment of the tibia and fibula, or genu
recurvatum at any point during the relevant period, and accordingly an analysis of
the ratings for those conditions will not be discussed at length herein.

In VAOPGCPREC 23-97, the VA General Counsel interpreted that a veteran who
has arthritis and instability of the knee may be rated separately under Diagnostic
Codes 5003 and 5257, provided that a separate rating 1s based upon additional
disability. Subsequently, in VAOPGCPREC 9-98, the VA General Counsel further
explained that, if a veteran has a disability rating under Diagnostic Code 5257 for
instability of the knee, and there 1s also x-ray evidence of arthritis, a separate rating
for arthritis could also be based on painful motion under 38 C.FR. § 4.59.

The General Counsel has also directed that separate ratings are available 1f a
particular knee disability causes both compensable (10 percent) limitation of
extension (Diagnostic Code 5261) and compensable limitation of flexion
(D1agnostic Code 5260) of the same joint. Specifically, where a veteran has both a
compensable limitation of flexion and a compensable limitation of extension of the
same leg, the limitations must be rated separately to adequately compensate for
functional loss associated with injury to the leg. VAOPGCPREC 9-04.
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100 percent in order to qualify for the special monthly compensation provided by
the statute. Under the law, subsection 1114(s) benefits are not available to a
veteran whose 100 percent disability rating 1s based on multiple disabilities, none
of which 1s rated at 100 percent disabling.

The Court has held that although a TDIU may satisfy the “rated as total” element
of section 1114(s), TDIU based on multiple underlying disabilities cannot satisfy
the section 1114(s) requirement of “a service-connected disability” because that
requirement must be met by a single disability. The Court declared, however, if a
veteran were awarded a TDIU based on multiple underlying disabilities and then
later receives a schedular disability rating for a single, separate disability that
would, by itself, create the basis for an award of a TDIU, that the order of the
awards was not relevant to the inquiry as to whether any of the disabilities alone

would render the veteran unemployable and thus entitled to a TDIU rating based
on that condition alone. Buie v. Shinseki, 24 Vet. App. 242, 250 (2010).

While the current evidence of record indicates that the combined effects of his
Parkinson’s disease results in a total disability rating, the Board notes that he does
not currently have another separate and distinct disability rated as at least 60
percent disabling. As he could theoretically be granted entitlement to a TDIU for
one of his claims being remanded even though he is not otherwise awarded a 60
percent rating for any such disability, the issue of entitlement to a TDIU 1s
inextricably intertwined with those, and must likewise be remanded. See Harris v.
Derwinski, 1 Vet. App. 180 (1991) (two issues are “inextricably intertwined” when
they are so closely tied together that a final decision on one issue cannot be
rendered until a decision on the other 1ssue has been rendered).

The matters are REMANDED for the following action:

1. After any newly obtained evidence has been associated
with the claims file, schedule the Veteran for an
examination with an appropriately qualified examiner to
determine the nature and etiology of his bilateral hearing
loss. The entire claims file, including a copy of this
remand, must be made available to the examiner and the
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The Board’s decision in this case is binding only with respect to the instant matter
decided. This decision is not precedential and does not establish VA policies or
interpretations of general applicability. 38 C.F.R. § 20.1303.



\ Department of Veterans Affairs

YOUR RIGHTS TO APPEAL OUR DECISION

The attached decision by the Board of Veterans' Appeals (Board) is the final decision for all issues addressed in the "Order" section of the decision.
The Board may also choose to remand an issue or issues to the local VA office for additional development. If the Board did this in your case, then a
"Remand" section follows the "Order." However, you cannot appeal an issue remanded to the local VA office because a remand is not a final
decision. The advice below on how to appeal a claim applies only to issues that were allowed, denied, or dismissed in the “Order.”

If you are satisfied with the outcome of your appeal, you do not need to do anything. Your local VA office will implement the Board’s decision.
However, if you are not satisfied with the Board's decision on any or all of the issues allowed, denied, or dismissed, you have the following options,
which are listed in no particular order of importance:

e  Appeal to the United States Court of Appeals for Veterans Claims (Court)
File with the Board a motion for reconsideration of this decision
File with the Board a motion to vacate this decision
File with the Board a motion for revision of this decision based on clear and unmistakable error.

Although it would not affect this BVA decision, you may choose to also:

e  Reopen your claim at the local VA office by submitting new and material evidence.

There is no time limit for filing a motion for reconsideration, a motion to vacate, or a motion for revision based on clear and unmistakable error with
the Board, or a claim to reopen at the local VA office. Please note that if you file a Notice of Appeal with the Court and a motion with the Board at
the same time, this may delay your appeal at the Court because of jurisdictional conflicts. If you file a Notice of Appeal with the Court before you
file a motion with the Board. the Board will not be able to consider your motion without the Court's permission or until your appeal at the Court is
resolved.

How long do I have to start my appeal to the court? You have 120 days from the date this decision was mailed to you (as shown on the first page
of this decision) to file a Notice of Appeal with the Court. If you also want to file a motion for reconsideration or a motion to vacate, you will still
have time to appeal to the court. As long as you file your motion(s) with the Board within 120 days of the date this decision was mailed to you, you
will have another 120 days from the date the Board decides the motion for reconsideration or the motion to vacate to appeal to the Court. You should
know that even if you have a representative, as discussed below, it is your responsibility to make sure that your appeal to the Court is filed on time.
Please note that the 120-day time limit to file a Notice of Appeal with the Court does not include a period of active duty. If your active military
service materially affects your ability to file a Notice of Appeal (e.g.. due to a combat deployment), you may also be entitled to an additional 90 days
after active duty service terminates before the 120-day appeal period (or remainder of the appeal period) begins to run.

How do I appeal to the United States Court of Appeals for Veterans Claims? Send your Notice of Appeal to the Court at:

Clerk, U.S. Court of Appeals for Veterans Claims
625 Indiana Avenue, NW, Suite 900
Washington, DC 20004-2950

You can get information about the Notice of Appeal, the procedure for filing a Notice of Appeal, the filing fee (or a motion to waive the filing fee if
payment would cause financial hardship), and other matters covered by the Court's rules directly from the Court. You can also get this information
from the Court's website on the Internet at: http://www.uscourts.cave.gov, and you can download forms directly from that website. The Court's
facsimile number is (202) 501-5848.

To ensure full protection of your right of appeal to the Court, you must file your Notice of Appeal with the Court, not with the Board, or any other
VA office.

How do I file a motion for reconsideration? You can file a motion asking the Board to reconsider any part of this decision by writing a letter to the
Board clearly explaining why you believe that the Board committed an obvious error of fact or law, or stating that new and material military service
records have been discovered that apply to your appeal. It is important that your letter be as specific as possible. A general statement of
dissatisfaction with the Board decision or some other aspect of the VA claims adjudication process will not suffice. If the Board has decided more
than one issue, be sure to tell us which issue(s) you want reconsidered. Issues not clearly identified will not be considered. Send your letter to:

Litigation Support Branch
Board of Veterans' Appeals
P.O. Box 27063
Washington, DC 20038

VA FORM Page 1 CONTINUED ON NEXT PAGE
DEC 2016 459 7 o






